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U.S. Customs Service 
(T.D. 76-90) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., March 8, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


Martel }, 39100052: > Gee ee ees $0. 2014 

Moagroh 2::1976..2_U rune Marck Siaeaes ied . 2002 

NEOTOH 3, 1076c . 2 a eee ae ee ee . 2002 

March 4; 1976. 2.2. eee ae ee . 2002 

weeren 6, 1076... ...2ccwc cane as chon . 2002 
Tran rial: 

March 1-5, 1976... 2c ioc eS aes $0. 0144 
Philippines peso: 

peenter 3°, 2010. ncaa eke ne ep eneee $0. 1345 
Singapore dollar: 

MINE Bs FOTO oi cei he ge OO: ea $0. 4027 

i ER. ee a 2 eee . 4018 

BE Ot OER a Sa Cunacekuir cc. cwadeekee . 4022 

PR BEEN os Sais boc ae . 4023 

Sent Meter oo ce deka Gdeuceus . 4033 
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Thailand baht (tical) : 
March 1-5, 1976.22.22 eee eee $0. 0490 
(LIQ-3-0:D:T) 
G. S. SHREVE, 
Acting Director, | 
Duty Assessment Division. 


(T.D. 76-91) 


Foreign currencies—Certification of rates , 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMs, 
Washington, D.C., March 8, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 76-30 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 


Italy lira: 
Merch 1; 1976. cree eee eee $0. 001279 
March 2, 2076. ce Se . 001267 
Moareh 8, 4076. oo cscs riser . 001258 
March 4, 1076 .ssc2ccctccccccc ee . 001255 
Moareh 5, 1076.00 occ ee eee . 001251 | 
Spain peseta: 
Moerch 1, 1078.0. 0. bi ee ee $0. 015010 
March 2, 1076 .......400cc ccs a eee . 014980 
March 3, 1976... .scccpesasumebewa cere . 014990 
March 4, 1076... 22. ci. soece sce ee . 014995 
March. 5, 1976 .cuwonihewwursawe eee . 014950 
(LIQ-3-0:D:T) 


G. S. SHREVE, 

Acting Director, 

Duty Assessment Division. 

[Published in the Freprrat Reaister March 25, 1976 (41 FR 12310)] 


<< 
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(TD. 76-92) 


Notice of recordation of trade name 
Dutone Freres & Fits 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. March 22, 1976. 


On February 5, 1976, there was published in the Feprrat RuEGIsTER 
(41 FR 5324) a notice of application for the recordation under section 
42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of the 
trade name Dutone Freres & Fits used by Dulong Freres & Fils. 
The notice advised that prior to final action on the application, filed 
pursuant to section 133.12, Customs Regulations (19 CFR 133.12), 
consideration would be given to relevant data, views, or arguments 
submitted in opposition to the recordation and received not later 
than 30 days from the date of publication of the notice. No responses 
were received in opposition to the application. 

The name ‘‘Dutone Freres & Friis” is hereby recorded as the 
trade name of Dulong Freres & Fils, a corporation organized under 
the laws of France, located at 29 Rue Jules-Guesde, Floriac pres 
Bordeaux, France, when applied to wine, manufactured in France. 

(TMK-2-R:E:R) 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


[Published in the Fneprrat Reerister March 25, 1976 (41 FR 12310)] 











CUSTOMS 
(T.D. 76-93) 


Customs stations—Customs Regulations amended 


Changes in the Customs Field Organization, section 1.3(d), Customs 
Regulations, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CuSsTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuaptER J—Unitep States Customs SERVICE 
PART 1 — GENERAL PROVISIONS 


On December 30, 1975, notice of a proposal to revoke the designa- 
tion of Mackinac Island, Michigan, as a Customs station in the 
Detroit, Michigan, Customs district (Region IX), was published in 
the Frprrat Reeister (40 FR 59745). No comments were received 
in response to the notice. 

Accordingly, the designation of Mackinac Island, Michigan, is 
hereby revoked. To reflect this revocation, the table in section 1.3(d) 
of the Customs Regulations (19 CFR 1.3(d)), is amended by deleting 
“Mackinac Island, Mich.’’ from the column headed ‘Customs 
stations” and “Do.” (indicating Sault Ste. Marie.) from the column 
headed ‘‘Port of entry having supervision”. 


(Sec. 1, 37 Stat. 434; 5 U.S.C. 301, 19 U.S.C. 1) 
Effective date. This amendment shall be effective upon publication 
in the Fepprat Reeister. (095979) 
(ADM-9-03) 


Vernon D. AcrEE, 
Commissioner of Customs. 


Approved March 18, 1976, 
Davip R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the Feprrat Reaister March 30, 1976 (41 FR 13333)] 
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Customs Decision 





(C.D. 4639) 
Marre, Inc. v. Untrep States 
Parts of toys—Phonographs 


Articles invoiced as “voice units,” which are inserted into dolls 
and other objects to reproduce prerecorded sentences or sayings, 
were classified by the government under item 737.90, TSUS, as 
parts of toys. Plaintiff contends that the articles are properly 
classifiable under item 685.32. Held: The imported articles were 
properly classified as parts of toys. 


Tue Importep VoicE UNITS ARE MORE THAN PHONOGRAPHS 


Each imported “voice unit” has a permanently affixed inter- 
leaved record which does not provide merely an auxiliary or in- 
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cidental function but is at least of equal importance to the sound 
reproducing or phonographic portion of the article. Accordingly, 
the imported article is not just another version or model of a 
phonograph but is rather a new and distinct commercial entity 
containing the elements of both a phonograph and a record. Thus 
this new entity is something more than as well as other than the 
phonographs encompassed by item 685.32. 


Court Nos. 70/42525, ete. 
Port of Los Angeles 
[Judgment for defendant.] 
(Decided March 8, 1976) 


Musgrave, Welbourn & Fertman (Leonard M. Feriman and R. Kenton Musgrave 
of counsel) for the plaintiff. 

Rex E. Lee, Assistant Attorney General (Michael S. O’ Rourke and Saul Davis, 
trial attorneys), for the defendant. 


Matrrz, Judge: The question involved in this consolidated 
action is the proper tariff classification of articles invoiced as ‘‘voice 
units” that were imported from Mexico in 1968 and 1969. 

The importations were classified by the government under item 
737.90 of the Tariff Schedules of the United States, as modified by 
T.D. 68-9, as parts of toys, not specially provided for, and assessed 
with duty at the rate of 31 percent or 28 percent ad valorem, de- 
pending upon the date of entry. 

Plaintiff contends that the articles are properly classifiable under 
item 685.32 of the tariff schedules, as modified by T.D. 68-9, as 
phonographs, dutiable at the rate of 10 percent or 9 percent ad 
valorem, depending upon the date of entry. 

The provisions of the tariff schedules with which we are concerned 
read as follows: 


General Headnotes and Rules of Interpretation 
10. General Interpretative Rules. * * * 


* * * * * * * 


ij) a provision for ‘‘parts”’ of an article covers 
J 





a product solely or chiefly used as a part of such 
article, but does not prevail over. a specific 


provision for such part. [Emphasis added.] 
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Schedule 7, Part 5 
Subpart E.— Models; Dolls, Toys, Tricks, 
Party Favors 
Subpart E headnotes: 


1. The articles described in the provisions of 
this subpart (except parts) shall be classified 
in such provisions, whether or not such articles 
are more specifically provided for elsewhere in 
the tariff schedules * * *. [Emphasis added.] 


Classified under [Schedule 7, Part 5, Subpart E]: 


Toys, and parts of toys, not specially 
provided for: 


ok * * * * * * 
737.90 Other ehh) JeoseO gaa é ey 31% or 28% 
ad val. 
[as modi- 
fied by 
T.D. 68-9] 
Claimed under [Schedule 6, Part 5]: 
685.32 Record players, phonographs, record 
changers, turn-tables, and tone 
arms, and parts of the fore- 
QUID. 22-49 ~tanmeu- 18-1 dans 10% or 9% 
ad val. 
[as modi- 
fied by 
T.D. 68-9] 


The parties agree that the voice units in question are parts of toys; 
that in their condition as imported they have no independent play 
or amusement value; and that they are not used in their condition 
as imported. Rather, at plaintiff’s factory in the United States, 
they are inserted into dolls, stuffed animals and other objects manu- 
factured by plaintiff.’ Further, it is undisputed—and the court agrees— 
that the provision for phonographs in item 685.32 is a specific provi- 
sion within the meaning of general interpretative rule 10(jj). Thus, | 
if the imported articles are phonographs within the ambit of item 
685.32, as claimed, then general interpretative rule 10(ij) and head- 
note 1 of schedule 7, part 5, subpart E require that this phonograph 
provision prevail over the item 737.90 “parts of toys’ provision. 
In these circumstances, the single issue is whether or not the importa- 
1 The specific articles here in issue are invoiced variously as “‘ Baby Whisper Voice Unit,” ‘‘ Tom and Jerry 


Voice Unit,” “Gas Station Voice Unit,” ‘Kiddie House Voice Unit,” ‘“‘Spanish Drowsy Voice Unit,” 
and “Mrs. Beasley Voice Unit.” 
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tions constitute “phonographs” within the common meaning of item 
685.32. 

The imported article, which is patented, comes enclosed in a plastic 
casing which has an eyelet in the side of the housing.’ It has a turntable, 
spindle, tone arm assembly, stylus or needle, loudspeaker cone, a 
clock spring that serves as a driving spring, and a drawstring which 
is wrapped around a pulley that is. attached to the clock spring. 
The drawstring extends through the tone arm assembly and through the 
eyelet to the exterior of the casing where the other end is attached to 
a plastic ring. 

The device also contains a disc or record which is permanently 
affixed by glue or cement to the turntable and cannot be removed 
without destroying the article. The unit is operated in the following 
manner, as described by its inventor (R. 36): 

When you pull the string it winds up a spring; when you release 
the string, the spring turns a turntable. There’s a record on the 
turntable, and the record is played by a stylus or phonograph 
needle which is in a tone arm. The vibrations on the record are 
reproduced by the needle moving and pressing against the loud 
ene cone. The loud speaker cone transmits the sound into 
the air. 


The record, however, differs from the ‘‘conventional” monophonic 
or stereophonic record. For the conventional record has but one 
continuous spiral groove or sound track radiating inward to the 
center, whereas the record in the imported voice unit contains several 
interleaved sound tracks on the surface. These tracks consist of 
continuous spiral grooves which start at different points on the 
circumference and run on nearly parallel paths into the center of the 
record. Put otherwise, a conventional record has but one spiral 
groove while an interleaved record has two or more spiral grooves in 
the same record.’ 





2 Representative samples of the imported article are contained in the record as plaintiff's exhibits land 1A. 
3 Following are illustrations of the spiral grooves contained in the “‘conventional’”’ and “interleaved’’ 
records which are designated “A” and ‘‘B”’ respectively: 


A 
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Each spiral in the imported voice unit contains a separate and 
distinct prerecorded sentence or saying which generally runs from two 
to three, but not more than four seconds. The records affixed to these 
units have between eleven and thirteen of such prerecorded state- 
ments, thus containing about forty seconds of recorded material. 

The imported device is designed and constructed so that the record 
cannot be played sequentially. When the string which starts the 
mechanism is pulled, the stylus will fall in a random fashion into any 
one of the spiral grooves or sound ‘tracks and play only that prere- 
corded-sound which, as noted, runs no longer than four seconds. Thus, 
an essential characteristic of the article is that the operator can neither 
control nor determine in advance which sound track will be played. 
In other words, as the parties stipulated, the article is a “random 
selection device.” 

Turning now to the legal aspects, it is fundamental that absent 
contrary legislative intent, the common meaning of a term controls 
in construing the tariff statutes. “And this common meaning is, of 
course, ‘a matter of law to be determined by the court, for which 
purpose the court may consult dictionaries and other authorities, may 
receive the testimony of witnesses, which is advisory only, and may 
rely on its own knowledge’.”’ Mattel, Inc. v. United States, 65 Cust. 
Ct. 616, 619, C.D. 4147 (1970). See also e.g., United States v. O. Brager- 
Larsen, 36 CCPA 1, 3, C.A.D. 388 (1948); West Coast Cycle Supply 
Co. v. United States 66 Cust. Ct. 500, 503, C.D. 4242 (1971). 

Against this background, plaintiff called as expert witnesses the 
inventor of the voice units, who is an electrical engineer; a patent 
lawyer and engineer with over 30 years of experience in the sound 
equipment and electronics fields; a manager of technical operations 
for a company which provides consulting and engineering services to 
its clients in the magnetic recording and sound reproduction businesses; 
and a professor of mechanical engineering who is a specialist in mechan- 
ical design in vibration and the author of a widely used text on vibra- 
tion. They testified to the effect that the product in question has all 
the elements of a phonograph, i.e., a stylus, tone arm, spindle, turntable, 
drive mechanism and speaker, and is an acoustical phonograph re- 
gardless of the random selection feature of the device and the perma- 
nence and tonal quality of the records. 

In addition, all these witnesses testified that in their expert opinion 
the merchandise at issue falls within the following dictionary definitions 
of the word ‘‘phonograph”’: 


Webster’s New International Dictionary of the English Language 
(unabridged, 1958): 


3. An instrument for recording, for reproducing, or for recording 
and reproducing sounds by the transmission of the vibrations of a 
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stylus connected with a diaphragm and in contact with a groove 
in a record blank or record that is rotated steadily by the action 
of a spring or by an electric motor. 


Webster’s Third New International Dictionary of the English 
Language (unabridged, 1971): 


phonograph: an instrument for reproducing sounds by means of 
the vibration of a stylus or needle following a spiral groove on a 
revolving circular disc or cylinder. 


Plaintiff argues on the basis of the foregoing that the imported 
articles are phonographs within the common understanding of the 
term and within the meaning of the tariff schedules. It further states 
that an examination of the sample confirms that the imported mer- 
chandise contains all of the elements of a phonograph as that term is 
commonly used since it has a stylus or needle attached to a tone arm, 
a mechanically activated drive mechanism and a loudspeaker cone. 

Defendant, on the other hand, while conceding that the article has 
the ‘‘minimal elements’’ of an acoustical phonograph, argues that the 
incorporation of a permanently affixed record in the unit makes the 
importation something other than a phonograph within the intend- 
ment of item 685.32. Defendant also contends that the separate 
provision for phonograph records in item 724.25 is indicative of a 
Congressional intent to exclude a phonograph-record ‘‘combination”’ 
article, as the defendant characterizes the imported merchandise, 
from a mere ‘‘phonograph.” 

As we have seen, Webster’s Third New International Dictionary 
(1971) defines a phonograph as “‘an instrument for reproducing sounds 
by means of the vibration of a stylus or needle following a spiral 
groove on a revolving circular disc or cylinder.”’ * 

In addition to the dictionaries, helpful also in ascertaining the com- 
mon meaning of the term “phonograph” are Lowis Wolf & Co., 
Bing Wolf Corp. v. United States, 19 CCPA 132, T.D. 45258 (1931) 
and EF. H. Scott Radio Laboratories, Inc. v. United States, 6 Cust. Ct. 1, 
C.D. 410 (1940). In Wolf the appellate court held that an article com- 
prised of a horn, disk, needle holder, spring, governor and all the other 
essential parts required to make it play records under six inches in 
diameter, and which came enclosed in a metal box, was a phonograph, 
albeit of cheap, flimsy construction, since (among other things) it 
was capable of playing and did play the complete records provided 
for it. 19 CCPA at 134. And in Scott the court stated that the term 
“phonograph” referred to “apparatus for reproducing, either by me- 
chanical or electrical means, sounds recorded on plates of wax or other 
material.” 6 Cust. Ct. at 3. 


4 The 1968 edition of Webster’s contains an identical definition. 


203-452—76——-2 
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It is also to be noted that the patent on the imported device (plain- 
tiff’s exhibit 2), which was issued on January 16, 1962, describes the 
article as a “multiple speech phonograph” and states (column 1, 
lines 7-22) : 


This invention relates to a phonograph or:phonograph device, 
by way of example in the form of a toy which is operative in 
response to a simple manipulation to speak or pronounce any one 
of a number of different sentences. The device may of course also 
be arranged to produce any other series or group of sounds in 
response to the said simple manipulation. 

An illustrative example of the adaptation or utilization of the 
invention is that it may be embodied in a doll and then a child by 
a sumple manipulation such as, for example, the pulling of a draw- 
string may cause the doll to speak or pronounce a number of 
different sentences. A feature of the device is that the record used 
has a plurality of spaced spiral grooves which are separate in a 
sense that each reproduces a separate and distinct sentence or 
other distinctive sound. 


With these considerations in mind, the court finds that since the 
imported merchandise contains a turntable, spindle, tone arm, stylus, 
loudspeaker cone and drive assembly, and is capable of playing a 
record, it has all the essential features of what is commonly known 
as a phonograph. And considering that an eo nomine provision, such 
as item 685.32, embraces all forms of the article, e.g., Nootka Packing 
Co. v. United States, 22 CCPA 464, T.D. 47464 (1935), including those 
of inferior quality or lacking in refinements, Louis Wolf & Co. et al. v. 
United States, supra, 19 CCPA at 134, the classification issue would 
be resolved in plaintiff’s favor if the article contained only the phono- 
graph components. But it does not. 

For the article also includes, as an essential element, a permanently 
affixed interleaved record which, in the words of the patent (plaintiff’s 
exhibit 2, column 3, lines 8—19)— 

* * * in itself is unique and it is unique in its cooperation with 
the other parts of the phonograph. It has a plurality of individual 
interleaving spiral grooves as may be seen in Figure 4, each 


of which is a separate sound track on which is recorded a dis- 
tinctive sound, for example a distinctive complete sentence. 


As will be explained more in detail hereinafter, the device 
possesses the quality of randomness of operation in that upon 
each operation the needle may engage any one of the various 

rooves randomly so that the sound that is reproduced cannot 

e anticipated. This is an intentional objective of the inven- 
fion: .* % * 








a 
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The patent further states (column 6, lines 64—74) : 


From the foregoing, those skilled in the art will observe that 
the invention embraces the fascinating concept of providing a 
device which will figuratively speak for itself and is adapted to 
speak or say things which the operator is not able to anticipate, 
at least not exactly. The invention embraces the concept of a 
device which a child for example may speak to and then receive 
a response from, which response is, in effect, chosen and selected 
by the device itself since the operator does not know which of 
the sound tracks or spiral grooves on the record will be engaged 
by the needle. 


Based on the court’s own observation and operation of a representa- 
tive sample (plaintiff’s exhibit 1A), there is no doubt that the fore- 
going patent claims accurately describe the imported article. Further, 
it is evident that the permanently affixed interleaved record does 
not provide merely an auxiliary or incidental function which facili- 
tates the primary purpose of the article.’ To the contrary, the inter- 
leaved record—which is the sound source in a device that will 
“figuratively speak for itself and is adapted to speak or say things”’ 
in a particular manner—is at least of equal importance as the sound 
reproducing or phonograph portion contained therein. Indeed, it 
would seem to be the heart of the device. 

Accordingly, it must be concluded that the article in controversy 
is not just another version or model of a phonograph. It is rather a 
new and distinct commercial entity containing the elements of both 
a phonograph and a record which, by reason of their special design 
and permanent attachment, have merged into a single unit possessing 
certain unusual, if not unique, features. Consequently, this new 
entity is something more than as well as other than the phonographs 
encompassed by item 685.32 and is not classifiable thereunder. See 
e.g., United States v. A. W. Fenton Co., 49 CCPA 45, C.A.D. 794 
(1962); United States v. New York Merchandise Co., 58 CCPA 53, 
C.A.D. 1004, 435 F. 2d 1315 (1970); United States v. Acec Electric 
Corp., 60 CCPA 113, C.A.D. 1091, 474 F. 2d 1009 (1973); United 
States v. Howard Hartry, Inc., 60 CCPA 140, C.A.D. 1099, 477 F. 2d 
1400 (1973). As our appellate court recently reiterated, merchandise 
which in fact constitutes more than a particular article is not classi- 
fiable as that article. Pollard Bearings Corp. v. United States, 62 


5 Under the tariff acts, ‘‘articles are classifiable on the basis of their primary design, construction and 
function, even though they are capable of performing other auxiliary or incidental operations.’’ Schick 
X-Ray Co., Inc. v. United States, 64 Cust. Ct. 430, 435, C.D. 4013 (1970). See also e.g., United States v. Oxford 
International Corp., 62 CCPA 101, C.A.D. 1154, 517 F. 2d 1374 (1975); Trans-Atlantic Company v. United 
States, 60 CCPA 100, C.A.D. 1088, 471 F. 2d 1397 (1973); United Carr Fastener Corp. v. United States, 54 
CCPA 89, C.A.D. 913 (1967): 
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CCPA 60, —, C.A.D. 1146, 511 F. 2d 568, 571 (1975). See also e.g., 
United States v. Flex Track Equipment Ltd., 59 CCPA 97, C.A.D. 
1046, 458 F. 2d 148 (1972); Sturm, A Manual of Customs Law (1974) 
pp. 298-300. 

Finally, plaintiff contends that in determining the tariff classifi- 
cation of the imported article the court should give probative weight 
to the fact that the United States Patent Office issued the patent on 
the article as a ‘Multiple Speech Phonograph” under class 274-14 
which covers ‘‘sound recording and reproducing” with a “stylus feed 
restoring” characteristic. I cannot agree. For one thing, the patent 
classification of articles depends upon the manner in which the ap- 
plicant words his claims. Further, the Patent Office’s system of classifi- 
cation is one instituted for the convenience of the patent examiners. 
In short, there is no correlation whatever between the manner in 
which patents are classifiable by the Patent Office and the manner in 
which merchandise is classifiable under the provisions of the Tariff 
Schedules of the United States. 

For the foregoing reasons, it is concluded that the articles in issue 
were properly classified as parts of toys, not specially provided for, 
under item 737.90. Plaintiff’s claim is overruled and judgment will be 
entered accordingly. 





Decisions of the United States 
Customs Court 


Customs Rules Decision 
(C.R.D. 76-1) 


Way Distrisvtors, Inc. v. UNrTEpD STATES 


Motion to compel disclosure 


Court Nos. 73-—4-00943 and 75-7—-01812 
Port of Boston 


[Plaintiff’s motion granted in part.] 
(Dated March 8, 1976) 


Doherty & Melahn (William E. Melahn of counsel) for the plaintiff. 


Rex E. Lee, Assistant Attorney General (Jerry P. Wiskin, trial attorney), for 
the defendant. 


MEMORANDUM OPINION AND ORDER 


Watson, Judge: Plaintiff has moved to compel disclosure of 
certain information it requested of defendant. 

In the present posture of this case a request for the names and 
positions of the people involved in the “formulation” of ORR Ruling 
202-71 (which resulted in the disputed classification) and for a state- 
ment of their activity in connection with the ruling as well as the 
identification of written material they consulted is not objectionable. 

The reasonable probability that the requested information will 
yield evidence related to plaintiff’s claim that this ruling was a “rule” 
issued in violation of the Administrative Procedure Act, 5 USC § 551 
et seq. is more compelling than the defendant’s objections. The 
objections are made not so much to the identifying information 
requested as to the likelihood this will lead to objectionable inquiries 
into the mental processes, opinions and communications of these 
persons. That problem can be met if and when it arises. 


15 
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For the moment, the inquiries appear reasonably calculated to 
yield evidence on the nature of ORR Ruling 202-71 and the issue 
of compliance with the Administrative Procedure Act without requir- 
ing the disclosure of objectionable material. 

Defendant having supplied a copy of ORR Ruling 202-71 and 
the letter of June 3, 1970, that portion of the motion to compel has 
been rendered moot. The answer to interrogatory No. 5(a) is adequate, 
and no reason to compel a further answer has been justified. 

For the above reasons, it is 

OrpERED that plaintiff’s motion to compel disclosure with respect 
to interrogatories 1, 2, 3 and 4 of its second set of interrogatories 
directed to defendant be, and the same hereby is, granted. 

As to all other matters plaintiff’s motion is denied. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Marcu 10, 1976 


Apprat 75-13.—A. N. Deringer, Inc. v. United States—REvoLvers— 
American Goops Retrurnep—TSUS.—C.D. 4564 affirmed 
November 13, 1975. C.A.D. 1161. 





Appeal to United States Court of 
Customs and Patent Appeals 


Apprat 76-12.—Andrew Akins v. United States—Hixine Boots— 
Duty Exemption CriaimepD UNnpreR Jay TrREATY—CRross- 
Motions For SuMMARY JUDGMENT. Appeal from C.D. 4629. 


In this case, plaintiff-appellant, a United States citizen, an Indian 
by race and a member of the Penobscot nation, entered the United 
States from Canada on July 16, 1974 with hiking boots purchased in 
Canada for his own personal use. The merchandise was assessed at 
Calais, Maine border station with duty in the sum of $1.20 pursuant 
to the provision in item 700.45, Tariff Schedules of the United States, 
for ‘Footwear, of leather (except footwear with uppers of fibers): 
* * * For other persons: * * * Other: * * * Valued over $2.50 per 
pair.”’ Plaintiff paid the assessed duty and filed a protest in which an 
exemption from any duty was claimed pursuant to article III of the 
Treaty of Amity, Commerce and Navigation, 8 Stat. 116, 117 (1794) 
(the Jay Treaty). The protest was denied and a summons was filed. 
Plaintiff moved for summary judgment. Defendant in its cross-motion 
for summary judgment denied the contention of plaintiff and claimed 
as its principal defense that article III of the Jay Treaty had been 
abrogated by the War of 1812. The Customs Court held ‘‘that the 
provisions of article III of the Jay Treaty of 1794 have been abrogated 
and are no longer in force and effect, nor constitute ‘the supreme law 
of the land’ as they relate to the plaintiff and the issues raised by him 
in his motion for summary judgment.” Accordingly, defendant- 
appellee’s cross-motion for summary judgment was granted and plain- 
tiff’s motion for summary judgment was denied. 

It is claimed that the Customs Court erred in failing to sustain the 
protest and to render judgment in favor of appellant; in holding that 
the right of exemption from duty, claimed by appellant pursuant to 
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article III of the Jay Treaty was abrogated by the War of 1812 be- 
tween the United States and Great Britain; in holding that the right 
to exemption from duty, claimed by appellant pursuant to article IIT 
of the Jay Treaty was abrogated or repealed by the Tariff Act of 
1897, §34, 30 Stat. 151, 213, or by subsequent tariff acts levying 
duty on items such as that for which exemption was claimed in this 
case. 
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